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 INTRODUCTION 

 This litigation arises from Plaintiffs’ allegations that Defendants Mountaire 

Corporation, Mountaire Farms of Delaware, Inc., and Mountaire Farms Inc. caused 

groundwater contamination and air pollution that impacted residents in the Millsboro 

area.  Defendants deny the allegations, and the parties have been in litigation since 

June 2018.  

This Motion is jointly submitted by the parties in support of the settlement of 

this litigation, as proposed in the Class Action Settlement Agreement and Release 

(“Settlement Agreement”) attached as Exhibit A.1  The parties jointly move this 

Court for an Order, as described more fully in the Conclusion section below, that 

grants preliminary approval of the Settlement Agreement and provides other relief. 

 PROCEDURAL HISTORY 

A. Plaintiffs’ Allegations 

On June 13, 2018, Plaintiffs Gary and Anna-Marie Cuppels, in their individual 

capacity and on behalf of similarly-situated individuals (“Plaintiffs”), filed a 

Complaint against Defendants Mountaire Corp. (“MC”) Mountaire Farms Inc. 

(“MFI”), and Mountaire Farms of Delaware, Inc. (“MFODI,” along with MC and 

MFI, “Defendants”) related to the operation of a chicken processing facility in 

                                           

1  As set forth in the Settlement Agreement, by entering into the Settlement 
Agreement and joining this motion, Defendants do not admit any factual allegations 
against them, any legal issues, or any liability. 



 

2 

 

Sussex County, Delaware (the “Facility”).  Plaintiffs filed an Amended Complaint 

on October 12, 2018 and a Second Amended Complaint on June 26, 2020, adding 

additional proposed class representatives and claims. 

Plaintiffs allege that Defendants disposed of contaminated wastewater and 

liquefied sludge on lands near Plaintiffs’ residences.  Plaintiffs allege that this 

wastewater and sludge have seeped into the groundwater throughout the area, 

causing nitrates and other contaminants to enter Plaintiffs’ drinking water wells, 

resulting in health effects and property diminution for a class of individuals living, 

working, leasing, or owning property and/or businesses in the area described as the 

“Groundwater Area” set forth on Exhibit B.   

Plaintiffs further allege that Defendants’ wastewater treatment plant and their 

spray irrigation and sludge operations emit air pollutants, including malodorous 

hydrogen sulfide and ammonia that reach Plaintiffs’ residences at levels causing a 

class of individuals living, working, leasing, or owning property and/or businesses 

in the area described as the “Air Area” set forth on Exhibit B to suffer health effects 

and to endure nuisance conditions preventing and devaluing the use of their 

properties.   

Defendants deny Plaintiffs’ allegations but have chosen to settle the case in 

order to achieve a final resolution of this matter and resolve the uncertainty 

associated with litigation.  
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B. The Litigation and Discovery  

 This matter has been extensively litigated.  As the Court stated in its 

November 16, 2020 Memorandum Opinion, “Cuppels’ and other Plaintiffs’ claims 

against the Mountaire defendants are likely the most intensely litigated in the 

Superior Court in and for Sussex County.” (D.I. 599 at 1).  Plaintiffs’ June 2018 

Complaint included reports from fifteen experts.  At the outset, the parties engaged 

in extensive motion practice, including briefing on Defendants’ motions to dismiss 

under Rule 12 and Plaintiffs’ motion for class certification under Rule 23.  Before 

issuing a ruling on those motions, the Court authorized discovery limited to (a) the 

elements of class certification as outlined by Rule 23(b), and (b) MC’s contacts with 

Delaware.  The parties engaged in extensive written discovery on those issues and 

litigated many discovery disputes before the Court and the Special Discovery 

Master, David White.  

In August 2019, the Court granted the parties’ request to stay the case while 

they pursued mediation.  The parties engaged the services of two well-respected 

mediators: David White, an attorney and mediator with extensive experience 

litigating and mediating cases, and Eric Green, a mediator with extensive experience 

mediating class actions of national prominence, including environmental matters.  

The experience of these mediators is set forth in their biographies which are attached 

as Exhibits C & D.   The parties mediated over four days in Wilmington, Delaware.  
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This mediation included presentations from both parties and their experts.  The 

mediation, however, was not successful at that time.   

The parties returned to discovery on issues related to class certification and 

MC’s contacts with Delaware, including extensive written discovery.  Yet more 

discovery disputes were litigated before the Special Discovery Master and the Court. 

On January 9, 2020, the Court issued a Trial Scheduling Order that scheduled 

a six-week jury trial to begin on October 11, 2021. 

In January 2020, the Court authorized merits-related discovery to begin, 

which prompted further written discovery.  The parties and the Special Discovery 

Master implemented an electronic discovery protocol, and over the following 

months, hundreds of thousands of pages of documents were produced and reviewed 

by the parties.  Discovery also involved multiple site inspections both at the Facility 

as well as the residences of class members, the scope and procedures of which were 

litigated before the Special Discovery Master.  The parties also engaged in over 20 

discovery depositions, including the depositions of corporate designees, class 

representatives, unnamed class members, an expert witness, and Defendants’ current 

and former employees (and many more depositions remain pending).  And Plaintiffs 

obtained a great volume of information from the Delaware Department of Natural 

Resources and Environmental Control (“DNREC”), successfully defeating 

DNREC’s motions to quash a subpoena for that information. 
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Plaintiffs moved for class certification on January 10, 2020, which Defendants 

opposed.  That motion has been fully briefed, and remains pending.    

The Court denied Defendants’ motions to dismiss.  On January 30, the Court 

denied Defendants’ motion to dismiss Plaintiffs’ negligence per se claim. On June 

18, 2020, the Court denied MC’s motion to dismiss for lack of personal jurisdiction.  

And on September 11, 2020, the Court denied Defendants’ motion to dismiss for 

lack of subject matter jurisdiction, without prejudice to Defendants re-raising the 

jurisdictional issue at a later point.  As of September 21, 2020, Plaintiffs disclosed 

their expert opinions in support of their allegations.  Defendants assembled their own 

experts who were prepared to issue opinions by December 16, 2020 refuting the 

opinions of Plaintiffs’ experts.  Defendants renewed the motion to dismiss for lack 

of subject matter jurisdiction on October 9, 2020, based on Plaintiffs’ class 

certification briefing and expert reports.  The Court denied that renewed motion on 

October 14, 2020, and Defendants have sought leave to file an interlocutory appeal.  

The Delaware Supreme Court has stayed that interlocutory appeal pending 

resolution of the settlement negotiations.2  

                                           

2  The Court deferred ruling on Defendants’ motion to dismiss the class action 
allegations and instead instructed the parties to litigate those issues in the context of 
Plaintiffs’ motion to certify. 
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The parties continued to discuss settlement in 2020, as an extension of the 

mediation that began in 2019.  Ultimately, during the fall of 2020, the parties reached 

agreement and entered into the proposed Settlement Agreement.   

 THE PROPOSED SETTLEMENT 

A. Terms of Settlement 

The proposed Settlement Agreement requires Defendants to pay $65 million 

cash in full satisfaction of Plaintiffs’ claims, including all legal fees, costs, and 

expenses (including costs and expenses of administering the settlement fund 

described below).  See also § III.G, infra.  The payment is required to be made in 

two installments. 

A Qualified Settlement Fund (the “QSF”) will be established to receive the 

settlement proceeds.  The QSF will be funded with those proceeds which will be 

held in escrow by Huntington Bank pending approval of the proposed Settlement 

Agreement and the subsequent disbursement of the settlement funds.  Following the 

approval of this Court, the QSF will be allocated and amounts will be distributed to 

class members in accordance with the Plan of Allocation described briefly below 

and further detailed in Exhibit E.  Legal fees, costs, expenses, and any liens will 

likewise be subject to the approval of this Court prior to payment from the QSF. 

B. Settlement Class Definition 

Plaintiffs’ proposed class definition is as follows: 
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The Parties shall propose the following Settlement Class:  “All Persons 
who, on or after May 1, 2000, owned, leased, resided on, or were 
employed on a full-time basis at: (a) property located in whole or part 
within the Groundwater Area, which is geographically bounded by the 
solid blue line on Exhibit B, and not the Air Area, which is bounded 
by the dashed red line on Exhibit B; (b) property located in whole or 
part within the Air Area, but not the Groundwater Area; and (c) 
property located in whole or part within both the Groundwater Area and 
the Air Area.” 
 
Excluded from the class definition are: (1) Defendants; (2) any entity in which 

Defendants have a controlling interest; (3) any Person with an ownership interest in 

Defendants; (4) any current or former officer or director of Defendants; (5) any 

current or former employee of any Defendant for any potential exposure during their 

employment by such Defendant; (6) Persons who have entered into separate 

settlement agreements with any Defendant related to claims similar to those claims 

made in the Action; and (7) the legal representatives, successors, or assigns of 

Defendants.  

The Groundwater Area has been defined as the area overlying the 

groundwater contamination plumes alleged to have been caused in whole or in part 

by Defendants and developed by Plaintiffs’ expert witness, Dr. Harvey Cohen, a 

hydrogeologist with more than 20 years of contaminant fate and transport 

experience.  Dr. Cohen reviewed dozens of reports and models related to the 

groundwater near the Facilities and has plotted nitrate and water levels in hundreds 

of monitoring and residential wells upgradient and downgradient of Defendants’ 
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spray irrigation and sludge fields. Based on hundreds of hours of analysis and 

groundwater “particle tracking” by Dr. Cohen and his colleagues at S.S. 

Papadopoulos & Associates, Dr. Cohen would testify that this area has been or soon 

will be impacted by Defendants.3 

The Air Area is defined as the area over which Plaintiffs allege Defendants’ 

conduct caused exceedances of the Delaware Air Quality Standard for hydrogen 

sulfide and exceedances of the health standard established by the Agency for Toxic 

Substances and Disease Registry (“ASTDR”) for ammonia and other air pollutants.  

The area of air exposure has been modeled by John Purdum, an expert in 

Environmental Protection Agency (“EPA”) air modeling techniques, based on EPA 

modeling protocols and emissions.   

This class definition is ascertainable for purposes of this Settlement 

Agreement and includes all claimants with potentially viable claims against 

Defendants arising out of the allegations alleged or that could have been alleged in 

the Second Amended Complaint.  Defendants consent to certification of this class 

for settlement purposes only. 

                                           

3 Defendants reserve, among other reservations, the right to raise Daubert challenges 
to all of Plaintiffs’ expert witnesses in the event the Court does not grant final 
approval of the Settlement Agreement. 
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C. Allocation of Settlement Proceeds 

Plaintiffs propose that a Claims Adjudicator be retained for the allocation of 

the proceeds of this settlement.  Specifically, Plaintiffs propose, and Defendants 

consent to, the Hon. Irma Raker (Ret.) serving as Claims Adjudicator.  Plaintiffs 

propose, and Defendants consent to, Judge Raker utilizing David White as a 

consultant and/or assistant adjudicator   

Judge Raker has extensive class action allocation experience, having recently 

led the distribution of settlement proceeds from a $190 million settlement to 

approximately 9,000 claimants in Jane Doe No. 1, et al. v. Johns Hopkins Hospital, 

et al., No. 24-C-13- 001041 (Md. Cir. Ct. 2014).  Judge Raker has also served as an 

Associate Judge of the District Court of Maryland, Montgomery County from 1980 

to 1982, Associate Judge of the Circuit Court for Montgomery County Maryland 

from 1982 to 1992, and on the Maryland Court of Appeals from 1994 until her 

retirement in 2008. 

David White is a Delaware attorney with experience in alternative dispute 

resolution and toxic tort litigation.  Mr. White also served as a Commissioner for the 

Delaware Superior Court from 2001 to 2008, where he presided over pretrial matters 

pertaining to the Court’s mass tort litigation.  Mr. White has also been actively 

involved in this litigation for several years as a mediator and Court Appointed 

Special Discovery Master.  Mr. White brings subject matter expertise to the 
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allocation team based on his long-term involvement and knowledge of this matter, 

as well as his service as mediator.  

The Claims Adjudicator will evaluate each claim and categorize each claimant 

to determine fair, reasonable, and equitable compensation based upon the established 

categories of damages and the proposed Plan of Allocation, attached as Exhibit E.  

In doing so, the Claims Adjudicator will utilize the injury categories and additional 

factors noted in the proposed Plan of Allocation.  Following notification to each 

claimant of their allocation, a period will be provided during which each claimant 

may appeal to a Claims Adjudicator before the allocation becomes final.   

Defendants shall not be entitled to a return of any portion of the settlement 

amount if both the proposed Settlement Agreement is finally approved and the First 

Amended Consent Decree is approved and entered in the case captioned Delaware 

Department of Natural Resources and Environmental Control v. Mountaire Farms 

of Delaware, Inc. 1:18-cv-00838 MN-JLH currently pending in the District Court 

for the District of Delaware (the “Federal Case”).  However, if the Court does not 

finally approve the Settlement Agreement, or if the Court’s final approval of the 

settlement is overturned on appeal, or if the First Amended Consent Decree is not 

entered in the Federal Case, the settlement amount shall be returned to Defendants, 

together with any interest or other gains that have accrued on each of their respective 
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contributions, less notice and administrative expenses incurred subsequent to 

preliminary approval of the proposed settlement.  

D. Notice to Class Members 

If the Court preliminarily approves the terms of this settlement, including the 

Settlement Class, notice to potential class members is required under Superior Court 

Rule 23(c)(2) and Rule 23(e). Plaintiffs’ Counsel has worked with RG/2 Claims 

Administration LLC to develop a Notice program that meets Rule 23’s requirements 

and due process.  See Exhibit. F, Declaration of Mike Lee and associated exhibits 

describing the Notice Plan.  Defendants have consented to the retention of RG/2 and 

the proposed Notice Plan.  If approved, the Notice of proposed settlement and 

Fairness Hearing would be provided by mail to all residences within the class area, 

as well as through publication in selected Delaware and national newspapers and 

online at a website set up for this purpose.  See Id. 

The Notice would include all information necessary for Class Members to 

make informed decisions about making a claim.  The Notice would inform Class 

Members that the judgment will include all members who do not request exclusion 

from the judgment, and will further inform Class Members of their rights to (1) 

object to the terms of the proposed Settlement Agreement by filing written notice of 

any objections within a prescribed period of time; (2) be heard on any possible 

objections at the Fairness Hearing to be conducted at a prescribed time and place 
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and in a prescribed manner; (3) exclude themselves from the proposed Settlement 

Agreement; and (4) file a claim for a portion of the Settlement Fund.  The judgment 

will include all Class Members who do not request exclusion.  Further, the notice 

would inform Class Members of a court-approved Bar Date, after which Class 

Members will be prohibited from asserting a claim for a portion of the settlement 

fund.  The proposed Notice is attached hereto as Exhibit G.  Also attached as Exhibit 

H is a proposed form of Notice for publication  

E. Class Representatives 

Plaintiffs propose that the following individuals serve as Class 

Representatives4 for purposes of settlement:5   

Gary and Anna Marie Cuppels: Gary and Anna Marie Cuppels have resided 

at 26650 Carlisle Drive, Millsboro, DE 19966 for 23 years. Their home is within 

both the Air Area and Groundwater Area. They share claims in common with other 

members of the class, their claims are typical of the other class members, and they 

will serve as adequate class representatives for settlement purposes.    

Michael and Anne Harding: Michael and Anne Harding have resided at 26265 

Hollyville Road, Millsboro, DE 19966 for 7 years. Their home is within both the Air 

                                           

4 Plaintiffs include all Class Representatives’ Declarations in Exhibit I. 
5 Defendants reserve, among other reservations, all objections and arguments raised 
in the Answering Brief and Sur-Reply to Plaintiffs’ Motion for Class Certification. 
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Area and Groundwater Area. They share claims in common with other members of 

the class, their claims are typical of the other members of the class, and they will 

serve as adequate class representatives for settlement purposes.  

Larry Miller, individually and on behalf of the Estate of Barbara Miller: Mr. 

Miller and Mrs. Miller resided together at 30415 Smiling Wolf Lane, Millsboro, DE 

19966 until February 8, 2013 when Mrs. Miller passed away from kidney cancer. 

Their home is within both the Air Area and Groundwater Area. Mr. Miller, both in 

his individual and representative capacity, shares claims in common with other 

members of the class, his claims are typical of the other members of the class, and 

he will serve as an adequate class representative for settlement purposes.  

Ronald and Patricia Tolson: Ronald and Patricia Tolson have resided at 26658 

Hollyville Road, Millsboro, DE 19966 for 7 years.  Their home is within both the 

Air Area and Groundwater Area.  They share claims in common with other members 

of the class, their claims are typical of the other members of the class, and they will 

serve as adequate class representatives for settlement purposes.  

Named Plaintiffs Heather Betts, Elizabeth Berger, William Hale, Herber 

Emelitio Gomez-Hernandez, Jill Gomez, Isaura Hernandez-Perez; Dean Daisey, 

Barbara Daisey, Arthur Selby, and Wendy Selby, identified in the Second Amended 

Complaint, are not offered as class representatives for purposes of this Motion, but 

would be subject to the terms of the Settlement Agreement to the extent they meet 
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the class definition.  Plaintiffs elected to reduce the number of Class Representatives 

for administrative considerations and to more efficiently manage discovery and trial.  

The Parties request that the Second Amended Complaint be deemed amended in 

conformance with these changes.   

F. Enhancement Award 

Together with the request for final approval, Plaintiffs will petition the Court 

for an aggregate enhancement award to be awarded to the class representatives not 

to exceed a total of $150,000.00 to be allocated amongst the seven individual Class 

Representatives.  Plaintiffs will propose that these funds be allocated by the Claims 

Adjudicator, in proportion to the Class Representatives’ efforts in prosecuting this 

claim.  Those efforts include providing critical background information, supplying 

supporting documents, giving deposition testimony, and participating extensively in 

the entire process of this litigation including approval of the Settlement Agreement 

itself.  The Cuppels have been directly involved from the start of the case, with the 

other representatives becoming more involved recently. 

G. Federal Court Resolution 

As this Court is aware, the Cuppels and Plaintiffs’ Counsel have been engaged 

in litigation as intervenors before the U.S. District Court for the District of Delaware 

in the Federal Case.  The Federal Case involves claims raised by DNREC against 

MFODI under federal law related to alleged violations and contamination at the 
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Facility.  The claims at issue in the Federal Case are premised on some of the same 

operative factual allegations as the claims in this matter.  In the Federal Case, 

DNREC and MFODI entered into a proposed consent decree, and then a First 

Amended Agreement and [Proposed] Consent Decree (“First Amended Consent 

Decree”) that requires MFODI to (a) make certain Facility improvements to prevent 

future groundwater contamination; and (b) engage in certain efforts to remove 

existing nitrate contamination from the groundwater, among other terms and 

conditions.  The Cuppels, as intervenors in the Federal Case, raised objections to the 

Consent Decree as originally proposed as well as the First Amended Consent 

Decree.  The Cuppels also moved for a preliminary injunction in the Federal Case, 

seeking a suspension or curtailment of MFODI operations.   

Contemporaneously with the settlement of this class action case, the Cuppels 

intervenors and MFODI have entered into a separate confidential settlement 

agreement in the Federal Case to resolve the intervenors’ claims in that case, 

including its motion for preliminary injunction and its opposition to the First 

Amended Consent Decree.  Pursuant to that agreement, intervenors anticipate that 

they will withdraw their objections and ask the Federal Court to enter the First 

Amended Consent Decree, and that MFODI will be required to engage in certain 

additional activities to prevent future harm to the groundwater and provide residents 

an avenue to report and receive follow-up on air pollution complaints. The Parties 
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estimate that the aggregate value of MFODI’s commitments, including under the 

First Amended Consent Decree, is expected to be approximately $120 million for 

incurred and contracted costs, exclusive of long-term operation and maintenance and 

contingencies that the intervening Cuppels value at an additional $20 million.  These 

remedies are not included as part of the Settlement Agreement in this matter, and 

Plaintiffs’ Counsel will not be requesting a legal fee, costs, and expenses for the 

Federal Case in connection with this resolution of this matter, as the legal fees, costs, 

and expenses related to the Federal Case have been separately negotiated.   

 The proposed Settlement Agreement in this case is contingent on entry of the 

First Amended Consent Decree (or any successor thereof) in the Federal Case, which 

is anticipated to occur shortly following final approval of this Settlement Agreement, 

if approved, if not sooner.  

 The Proposed Settlement is Fair, Reasonable, and Adequate 

Under Rule 23, the Court engages in a two-step process when determining 

whether to approve a class action settlement.  First, the Court conducts a preliminary 

review of the proposed settlement to determine if there are patent grounds to question 

the fairness of the settlement.  If not, the Court will preliminarily approve the 

settlement and schedule a so-called “fairness hearing” at which the Court will 

receive evidence in support of, or opposition to, the settlement in order to determine 
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whether the settlement is fair, reasonable, and adequate.  Jane Doe 30’s Mother v. 

Bradley, 64 A.3d 379, 394 (Del. Super. 2012).  

To make the “fairness” determination, the Court should consider several 

factors, including, inter alia:  

(1) the advantages of the proposed settlement versus the probable 
outcome of a trial on the merits;  

(2) the probable duration and cost (both financial and emotional) of a 
trial;  

(3) the extent of participation in the settlement negotiations by class 
representatives and by a judge or special master;  

(4) the number and force of the objections by class members;  

(5) the effect of the settlement on other pending (or future) actions;  

(6) the fairness and reasonableness of the claims administration process 
for individual claims;  

(7) the apparent intrinsic fairness of the settlement terms; and  

(8) the extent to which only the class representatives are to receive 
monetary relief.   

See Bradley, 64 A.3d at 394 (citing Crowhorn v. Nationwide Mut. Ins. Co., 836 A.2d 

558, 563 (Del. Super. 2003)).  There is a presumption in favor of the settlement when 

there has been arms-length bargaining among the parties after adequate development 

of the factual record and legal theories. Bradley, 64 A.3d at 394. 

The parties believe that the proposed Settlement Agreement, which was 

entered into in good faith after arms’ length negotiations, is clearly in the best 

interests of the Class Members under all the conditions and circumstances of the 
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case and is therefore fair, reasonable, and adequate.  Accordingly, the parties 

respectfully request that the proposed Settlement Agreement be preliminarily 

approved and, after notice and hearing, be finally approved.  

A. The Advantages of the Proposed Settlement and Probable Duration of 
Litigation 

The amount to be paid by Defendants is reasonable under all the 

circumstances. These circumstances involve: (1) the prospect of continuing litigation 

on issues including certification, jurisdiction, and liability; (2) litigation that would 

be extraordinarily expensive and continue for many years; (3) the likelihood and 

uncertainty of appeals of legal and other issues by Defendants, against whom claims 

of negligence and others have been asserted; (4) the unpredictability of success on 

any of the issues that would be litigated, including questions of whether Defendants 

are responsible for the groundwater and air pollution Plaintiffs claim to have affected 

the putative class; (5) the delays that would necessarily be encountered throughout 

many years of litigation versus the benefit of compensation to Class Members at this 

time; (6) the additional expense that would be incurred in the litigation process; and 

(7) the absence of insurance coverage available for recovery.  As reflected in the 

Settlement Agreement, Defendants maintain all objections to Plaintiffs’ motion for 

class certification, the jurisdiction of this Court to preside over Plaintiffs’ complaint, 

and Plaintiffs’ entitlement to relief on any of their causes of action.  The risk that 

Defendants will prevail on any of these arguments—and the cost of litigating these 
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issues, including any appeals—favors approving the settlement.  See, e.g., Rowe v. 

E.I. DuPont de Nemours & Co., 2011 WL 3837106, at *15 (D.N.J. Aug. 26, 2011) 

(the “risk of decertification … weights in favor of settlement”).    

B. Participation of Class Representatives and Neutrals 

The Class Representatives have been active in this litigation, having 

responded to many written discovery requests, provided deposition testimony, and 

participated in inspections of their homes and properties.  The Class Representatives 

and have been informed of and support the terms of the Settlement Agreement. See 

Exhibit I, Class Representatives’ Declarations.  

Additionally, the parties were aided in reaching resolution of this matter by 

the assistance of mediators, including Special Discovery Master David White and 

Eric Green.  While the parties were able to finalize settlement negotiations without 

further assistance from the mediators, Mr. White and Mr. Green initiated settlement 

mediation and assisted the parties in understanding the strengths and weaknesses of 

their respective claims.  The parties consider the proposed Settlement Agreement to 

be an extension of the mediation process.  

C. Effect of Settlement on other Pending Matters 

As of the date of this motion, there is only one other pending matter relating 

to the same or similar underlying claims (except for the Federal Case as discussed 

above), Albright v. Mountaire Farms of Delaware, Inc. et al., Case No. S18C-06-



 

20 

 

033 RFS (Del. Super. Ct.).  In that case, the plaintiffs, John Albright, Dina Morrison, 

and Jay Albright, Jr. (“Albright plaintiffs”), were initially represented by the firm of 

Jacobs & Crumplar, P.A., which firm withdrew as counsel of record on November 

1, 2019; the Albright plaintiffs have proceeded pro se ever since.  After a stay in the 

Albright case was lifted, Defendants moved to dismiss the complaint.  The Albright 

plaintiffs failed to timely respond to Defendants’ motion to dismiss, and, on October 

8, 2020, the Court advised the Albright plaintiffs that their failure to respond to that 

motion could result in a dismissal of the case.  Shortly after the Court’s October 8, 

2020 letter, the parties reached a confidential agreement.  Defendants provided the 

Albright plaintiffs with settlement agreements and releases on November 4, 2020, 

but the Albright plaintiffs have not yet returned them fully-executed.  On November 

12, 2020, the Court issued an order indicating that it would dismiss the case with 

prejudice if the parties fail to file a stipulation of dismissal by January 11, 2021.  It 

is unlikely that the Settlement Agreement will have any impact on this matter.   

D. Fairness of the Allocation Process and Settlement 

Plaintiffs’ Counsel represent that the Allocation Plan attached as Exhibit E 

represents a fair process for allocation of the proceeds of this settlement.  It provides 

consideration to the compensable elements of each class members’ claims; a right to 

appeal to the Claims Adjudicator if a claimant is unsatisfied with their allocation 

amount; a late filing fund for those who, as a result of extraordinary circumstances, 
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are unable to timely file their claim; and a latent injury trust fund to provide 

compensation for potential future claims.  This settlement will provide substantial 

monetary relief to all participating Class Members.   

 Class Certification is Appropriate for Settlement Purposes 

Plaintiffs assert that the proposed Settlement Class meets the criteria for 

certification under Superior Court Rule 23 for purposes of settlement for the reasons 

set forth herein.  Certification of a class action requires a two-step analysis. 

Crowhorn, 836 A.2d at 561–62.  The first step requires that the action satisfy all four 

prerequisites mandated by Rule 23(a).  Id.  The prerequisites are: (1) numerosity; (2) 

commonality; (3) typicality and (4) adequacy of representation. Id.  If all of the 

prerequisites of subsection (a) are satisfied, then the Court moves to the second step, 

which is to determine if the requirements of Rule 23(b) are satisfied.  Id.   

This section sets forth Plaintiffs’ position regarding why the requirements for 

class certification are satisfied here.  Defendants reserve, among other reservations, 

all objections and arguments raised in the Answering Brief and Sur-Reply to 

Plaintiffs’ Motion for Class Certification.  However, Defendants consent to the 

proposed Settlement Class for settlement purposes only. 

A. The Putative Class meets the requirements of Rule 23(a) 

1. Numerosity 

First, a class must be “so numerous that joinder of all members is 

impracticable” in order to meet the numerosity requirement. Superior Court Rule 
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23(a). “Although there is no numerical cutoff under the numerosity requirement, 

numbers in the proposed class in excess of forty, and particularly in excess of one 

hundred, have sustained the numerosity requirement.”  Smith v. Hercules, Inc., 2003 

WL 1580603, at *4 (Del. Super. Jan. 31, 2003).  “Courts look to the “litigational 

inconvenience” of bringing separate actions versus a class action to assess 

impracticability. Id.  

Here, the known members of the Groundwater and Air Areas are in excess of 

the following figures: Groundwater Area only-1,568; Air Area only-4,615, and both 

areas-1,116.  Joinder of over 7,000 plaintiffs would be impracticable.  The 

numerosity requirement is therefore met. 

2. Commonality 

The second requirement, commonality, will be met “where the question of 

law linking the class members is substantially related to the resolution of the 

litigation even though the individuals are not identically situated.”  Leon N. Weiner 

& Assoc., Inc. v. Krapf, 584 A.2d 1220, 1224 (Del.1991).  Commonality is satisfied 

where common questions are capable of generating common answers apt to drive 

the resolution of the litigation.  Wal-Mart Stores Inc. v. Dukes, 131 S. Ct. 2541, 2551 

(2011).  Thus, if the named plaintiffs share at least one question of law or fact with 

the grievances of the prospective class this requirement will be met. Smith, 2003 WL 

1580603, at *4.   



 

23 

 

There are common questions of law and fact in this action which can be 

certified and resolved on behalf of the class.  In particular, Plaintiffs assert that 

Defendants’ conduct presents numerous common questions which could be resolved 

on a class-wide basis.  

3. Typicality 

The “typicality” requirement is satisfied if the representative’s interests are 

consistent with those of the class members.  Krapf, 584 A.2d at 1225-26.  Typicality 

will be found despite factual differences if a representative’s claim “‘arises from the 

same event or course of conduct that gives rise to the claims ... of other class 

members and is based on the same legal theory.’”  Leon, 584 A.2d at 1226 (quoting 

Zeffiro v. First Pa. Banking & Trust Co., 96 F.R.D. 567, 569 (E.D.Pa.1983)).  The 

claims of the Class Representatives are typical of the claims of the class, as each 

Class Representative lives within both the Groundwater Area and the Air Area and 

claim personal injury and property damage associated with alleged groundwater 

contamination and air pollution.  

4. Adequacy of Representation 

The fourth prerequisite determines whether the class representative is 

competent to represent the entire class.  Smith, 2003 WL 1580603, at *8.  This 

requirement is comprised of two elements: “(a) that the interests of the representative 
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party must coincide with those of the class; and, (b) that the representative party and 

his attorney can be expected to prosecute the action vigorously.” Id. 

In determining whether the interests of a representative coincide with those of 

the class, the court looks to see if any conflict exists between named parties and the 

class they seek to represent. Id. at *9.  “[O]nly a conflict that goes to the very subject 

matter of the litigation will defeat a party's claim of representative status.” Id.  The 

Class Representatives have no conflicts with other class members.  As set forth 

above, their interests are typical and coincide with the interests of the class.  

Additionally, the Class Representatives and Plaintiffs’ counsel have 

vigorously prosecuted this litigation.  Plaintiffs have complied with their discovery 

obligations, which have included extensive written discovery and deposition 

testimony.  Plaintiffs’ counsel are experienced in class actions and other complex 

litigation, and have been diligently investigating and litigating this case for nearly 

three years.  Plaintiffs’ counsel have adequately represented the interests of the class. 

5. Ascertainability 

A plaintiff seeking certification under Rule 23 should show by a 

preponderance of the evidence that the class is ascertainable.  Hayes v. Wal-Mart 

Stores, Inc., 725 F.3d 349, 354 (3d Cir. 2013). This means proving (1) the class is 

“defined with reference to objective criteria;” and (2) there is “a reliable and 

administratively feasible mechanism for determining whether putative class 
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members fall within the class definition.” Id. at 355.  Plaintiffs need simply show 

that “class members can be identified.” McRobie v. Credit Prot. Ass’n, 2019 WL 

1469097, at *6 (E.D. Pa. Apr. 3, 2019). 

In environmental cases, courts have certified classes defined according to 

geographic areas impacted by contamination.  E.g. Bentley v. Honeywell, 223 F.R.D. 

471, 477 (S.D Oh. 2004) (class defined as “persons who own or reside in residential 

property in the area overlying the commingled groundwater plume”); Stoll v. Kraft 

Foods Global, Inc., 2010 WL 3613828 (S.D. Ind.) (class boundaries depicted on a 

map); Boggs v. Divested Atomic Corp., 141 F.R.D. 58 (S.D. Ohio 1991) (court 

certified class defined as properties within a six mile radius, noting the class 

definition is subject to refinement based upon further development of the record, and 

can be expanded or contracted if the facts so warrant,” requiring only that there “be 

some evidence at [the certification] stage of the case that plaintiffs' definition is 

reasonable”).  

Here, the two Areas within Plaintiffs’ class definition are appropriate because 

they include within their respective boundaries the persons and properties impacted 

by Defendants’ alleged contamination and pollution.  

B. Class Certification is appropriate under Rule 23(b)(3) 

Plaintiffs have pled that class certification is appropriate here under Superior 

Court Rule 23(b)(3).  Class treatment under Rule 23(b)(3) is appropriate where “the 
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questions of law or fact common to the members of the class predominate over any 

questions affecting only individual members, and that a class action is superior to 

other available methods for the fair and efficient adjudication of the controversy.”  

The two requirements, “predominance” and “superiority,” ensure that the class will 

be certified when it would “achieve economies of time, effort, and expense, and 

promote ... uniformity of decision as to persons similarly situated, without 

sacrificing procedural fairness or bringing about other undesirable results.”  Amchem 

Products, Inc. v. Windsor, 521 U.S. 591, 615 (1997).  

a. Common issues predominate over individualized issues.  

The predominance requirement is met if “resolution of some of the legal or 

factual questions that qualify each class member’s case as a genuine controversy can 

be achieved through generalized proof, and if these particular issues are more 

substantial than the issues subject only to individualized proof.” Moore v. 

PaineWebber, Inc., 306 F.3d 1247, 1252 (2d Cir. 2002) (citations omitted). “If there 

are genuinely common issues ... identical across all the claimants, issues moreover 

the accuracy of which is unlikely to be advanced by repeated proceedings, then it 

makes good sense, especially when the class is large, to resolve these issues in one 

fell-swoop while leaving the remaining, claimant-specific issues to individual 

follow-on proceedings.” In re Methyl Tertiary Butyl Ether (MTBE) Products 

Liability Litig., 241 F.R.D. 435, 448 (S.D.N.Y.2007).  Here, there are many common 
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issues of fact and law shared among all Plaintiffs.  These factual issues include, but 

are not limited to, determinations of each Defendant’s liability under each cause of 

action alleged by Plaintiffs, and their compliance with regulations and permits over 

time. Moreover, most individualized questions (such as causation, duration and 

intensity of exposure, and injury/damage) will be deferred to the Claims 

Adjudicator, and therefore the legal and factual issues involved for approval of the 

Settlement Agreement are predominately common issues. 

b. Superiority 

Under Rule 23, Plaintiffs must also show that a class action is superior to other 

available methods for the fair and efficient adjudication of the controversy.  A class 

action is superior where “class-wide litigation of common issues will reduce 

litigation costs and promote greater [judicial] efficiency.” Valentino v. Carter–

Wallace, 97 F.3d 1227, 1234 (9th Cir.1996).  Relitigation or repetitive discovery of 

the same core issues would be grossly inefficient and wasteful of the resources of 

the parties and the courts.”).  Additionally, concerns about the manageability of a 

litigation class are not implicated by the proposed settlement class.  Here, a class 

action settlement is plainly a superior means to resolve this matter as opposed to 

individualized litigation of individual issues. 
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 Fees and Expenses of Class Counsel 

Plaintiffs’ Counsel will file a Petition for legal fees and reimbursement of 

costs and expenses prior to the date of the Fairness Hearing.  In this litigation, 

Plaintiffs’ Counsel intends to request a legal fee of no more than 25%, and 

reimbursement of costs and expenses of up to $2.5 million, from the $65 million 

settlement fund.  

 Conclusion 

WHEREFORE, the parties respectfully request that the Court enter the attached 

Proposed Order which includes the following relief:  

A. Stay all proceedings in this action pending final disposition of the 

Settlement Agreement or any interim termination of the Settlement 

Agreement, except as to proceedings relating to the Settlement 

Agreement; 

B. Review the proposed Settlement Agreement and preliminarily approve 

it as being fair, reasonable, and adequate, entered into in good faith after 

arms’ length negotiations between the parties; 

C. Preliminarily certify the class described at Section III.B, supra, for 

purposes of the Settlement Agreement; 
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D. Preliminarily appoint Plaintiffs’ Counsel as class counsel, and Gary 

Cuppels, Anna Marie Cuppels, Michael Harding, Anne Harding, Larry 

Miller, Ronald Tolson, and Patricia Tolson as Class Representatives.  

E. Designate RG/2 Claims Administration LLC as Claims Administrator;  

F. Approve the forms of Notice to the Class Members that includes 

deadlines for Class Members who wish to be excluded from or who 

object to the Settlement Agreement and order its dissemination to class 

members as provided in the Notice Plan. 

G. Authorize the scheduling of a Fairness Hearing at which class 

certification and the final approval of the proposed Settlement 

Agreement will be considered and, if appropriate, approved; and that 

the Court establish any other deadlines for the filing of any motions, 

objections, or other papers related to the proposed Settlement 

Agreement prior to the hearing date; 

H. That the Court set a Bar Date after which class members will be 

prohibited from asserting a claim for a portion of the settlement fund; 

and 

I. Clarify the identifies of the Class Representatives and deem the Second 

Amended Complaint amended to conform with these changes. 
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Attorneys for Gary and Anna-Marie Cuppels and those similarly situated: 
 
BAIRD MANDALAS BROCKSTEDT, LLC 
 
 /s/Chase T. Brockstedt, Esquire                           
Chase T. Brockstedt, Esq. (DE #3815) 
Stephen A. Spence, Esq. (DE #5392) 
1413 Savannah Road, Suite 1 
Lewes, Delaware 19958 
(302) 645-2262 
 
SCHOCHOR, FEDERICO AND STATON, P.A. 
Philip C. Federico, Esq. 
Brent Ceryes, Esq. 
1211 St. Paul Street 
Baltimore, Maryland 21202 
(410) 234-1000 
Admitted Pro Hac Vice 
 
Attorneys for Defendants Mountaire Corporation, Mountaire Farms Inc., and 
Mountaire Farms of Delaware, Inc.: 
 
PARKOWSKI, GUERKE & SWAYZE, P.A. 

/s/ Michael W. Teichman (3323) 
F. Michael Parkowski, Esq. (#0007)  
Michael W. Teichman, Esq. (#3323) 
Elio Battista, Jr., Esq. (#3814) 
1105 North Market Street, 19th Fl. Wilmington, DE 19801  
(302) 654-3300 
mparkowski@pgslegal.com 
mteichman@pgslegal.com 
ebattista@pgslegal.com 
 
PHILLIPS, MCLAUGHLIN & HALL, P.A. 
John C. Phillips, Jr., Esq. (#110)  
Lisa C. McLaughlin, Esq. (#3113) 
1200 North Broom Street  
Wilmington, DE 19806  
(302) 655-4200 
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jcp@PMHDELaw.com  
lcm@PMHDELaw.com  
 
SIDLEY AUSTIN LLP 
Timothy K. Webster 
1501 K Street N.W. 
Washington D.C. 20005 
(202) 736-8000 
twebster@sidley.com 
Admitted Pro Hac Vice 
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IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

GARY and ANNA-MARIE 
CUPPELS, et al., individually and on 
behalf of all others similarly situated,

Plaintiffs,
v.

MOUNTAIRE CORPORATION, an
Arkansas corporation, MOUNTAIRE
FARMS, INC., a Delaware 
corporation, and MOUNTAIRE 
FARMS OF DELAWARE, INC., a 
Delaware corporation.

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

C.A. No.: S18C-06-009 CAK

TRIAL BY JURY OF 12 
DEMANDED

ORDER GRANTING PRELIMINARY APPROVAL OF 
CLASS SETTLEMENT AGREEMENT AND OTHER RELIEF

Gary Cuppels, Anna Marie Cuppels, Michael Harding, Anne Harding, Larry 

Miller, individually and on behalf of the Estate of Barbara Miller, Ronald Tolson, 

and Patricia Tolson, by and on behalf of others similarly situated (“Plaintiffs”), and 

Defendants Mountaire Corporation, Mountaire Farms of Delaware, Inc., and 

Mountaire Farms Inc. (collectively, “Defendants”), having entered into a proposed 

Settlement Agreement in this Action, and the Court having duly considered the 

proposed Class Action Settlement Agreement and Release (the “Settlement 

Agreement”), the parties’ Joint Motion for Preliminary Approval of Class Action 

Settlement Agreement and Other Relief (the “Motion”), and the arguments and 

documentation presented in support thereof:

EFiled:  Dec 23 2020 05:31PM EST 
Transaction ID 66209721
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The Motion is GRANTED and it is further ORDERED as follows:1

PRELIMINARY APPROVAL

1. The Court finds that the Settlement Agreement, including all exhibits 

thereto including the Plan of Allocation attached as Exhibit E to the Motion, is 

preliminarily approved as fair, reasonable, and adequate and within the range of 

reasonableness for preliminary settlement approval.  The Court finds that: (a) the 

Settlement Agreement resulted from extensive arm’s length negotiations through 

mediation and direct discussion; and (b) the Settlement Agreement and 

accompanying Plan of Allocation and other documentation are sufficient to warrant 

notice of the Settlement Agreement to Settlement Class Members and a full hearing 

on the approval of the Settlement Agreement.

2. All proceedings in this action shall remain stayed pending the Court’s 

order on Plaintiffs’ Motion for Final Approval of the Settlement Agreement or any 

interim termination of the Settlement Agreement, except as to proceedings relating 

to the Settlement Agreement.

1 For purposes of this Order, the Court adopts the definitions set forth in the 
Settlement Agreement.
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PRELIMINARY FINDINGS ON CLASS CERTIFICATION

3. Pursuant to the Settlement Agreement and for purposes of the Motion 

only, the Court preliminarily certifies the following Settlement Class pursuant to 

Delaware Superior Court Rule 23:

All Persons who, on or after May 1, 2000, owned, leased, resided on, or were 
employed on a full-time basis at: (a) property located in whole or part within 
the Groundwater Area, which is geographically bounded by the solid blue line 
on Exhibit B to the Motion, and not the Air Area, which is bounded by the 
dashed red line on Exhibit B to the Motion; (b) property located in whole or 
part within the Air Area, but not the Groundwater Area; and (c) property 
located in whole or part within both the Groundwater Area and the Air Area.

Excluded from the definition of the class are :  (1) Defendants; (2) any entity 
in which Defendants have a controlling interest; (3) any Person with an 
ownership interest in Defendants; (4) any current or former officer or director 
of Defendants; (5) any current or former employee of any Defendant for any 
potential exposure during their employment by such Defendant; (6) Persons 
who have entered into separate settlement agreements with any Defendant 
related to claims similar to those claims made in the Action; and (7) the legal 
representatives, successors, or assigns of Defendants.

4. In connection with this preliminary certification, the Court makes the 

following findings for purposes of the Motion and Settlement Agreement only:

a. The Settlement Class appears to be so numerous that joinder of 

all members is impracticable;

b. The class definition is ascertainable, and the class is defined 

using objective criteria that establish a membership with definitive 

boundaries; 
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c. There appear to be questions of law or fact common to the 

Settlement Class for purposes of determining whether this Settlement 

should be approved;

d. The Class Representatives’ claims appear to be typical of the 

claims being resolved through the proposed Settlement;

e. The Class Representatives appear to be capable of fairly and 

adequately protecting the interests of the Settlement Class;

f. The questions of law or fact common to the Settlement Class 

predominate over individual questions, and a class action is superior to 

other available methods for the fair and efficient adjudication of this 

controversy.

5. The Court appoints as class representatives Gary Cuppels, Anna Marie 

Cuppels, Michael Harding, Anne Harding, Larry Miller, Ronald Tolson, and Patricia 

Tolson. 

6. Plaintiffs Heather Betts, Elizabeth Berger, William Hale, Herber 

Emelitio Gomez-Hernandez, Jill Gomez, Isaura Hernandez-Perez; Dean Daisey, 

Barbara Daisey, Arthur Selby, and Wendy Selby are not considered class 

representatives for purposes of this Order, but shall be subject to the terms of the 

Settlement Agreement to the extent they satisfy the criteria for membership in the 
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class.  At the request of the Parties, the Second Amended Complaint shall be deemed 

to conform to this Order.

7. The Court appoints Chase Brockstedt Esq., Stephen A. Spence, Esq., 

and the law firm of Baird Mandalas Brockstedt, LLC; and Philip C. Federico, Esq., 

Brent P. Ceryes, Esq., and the law firm of Schochor, Federico & Staton, P.A. as 

Class Counsel. 

NOTICE AND ADMINISTRATION

8. The Court hereby designates RG/2 Claims Administration LLC as 

Claims Administrator.  

9. The Court finds that giving Class Members notice of the Settlement 

Agreement is justified under Rule 23(e) because, as described above, the Court will 

likely be able to approve the Settlement under Rule 23(e) and certify the Settlement 

Class for purposes of judgment.

10. Plaintiffs, through the Claims Administrator, shall provide publication 

notice of this Preliminary Approval Order and the Settlement Agreement pursuant 

to the Notice Plan set forth in Exhibit F to the Motion. 

11. The Court finds that the program of class notice described in the Notice 

Plan and the manner of its dissemination is consistent with Superior Court Rule 

23(c)(2).  The program of class notice represents the best practicable notice under 

the circumstances and is reasonably calculated to apprise Class Members of the 
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nature of this litigation; the scope of the Settlement Class; a summary of the class 

claims; that the Court will exclude the Class Member if they so request by a specified 

date; that the judgement will include all members who do not request exclusion; and 

that any member who does not request exclusion may object to the terms of this 

settlement and/or enter an appearance through their counsel.

12. The Court further finds that the class notice program constitutes due, 

adequate, and sufficient notice to all persons entitled to receive notice such that it 

meets the requirements of due process and Superior Court Rule 23(e).

13.  Notice shall be initiated within 7 days of the entry of this Order.  The 

Notice shall provide specific dates for the deadlines set forth below.  If any deadline 

falls on a weekend or holiday, the deadline shall run until the end of the next business 

day. 

EXCLUSIONS AND OBJECTIONS

14. Class Members who wish to opt-out and exclude themselves from the 

Settlement may do so by notifying the Claims Administrator in writing postmarked 

no later than 40 days after the entry of this Order.  

15. To be valid, each request for exclusion must:

 Include the Class Member’s full name, address, and telephone 

number;
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 Include the statement: “I want to be excluded from C.A. No.: S18C-

06-009 CAK, and understand that by excluding myself, I will not be 

able to get any money or benefits from the settlement” or substantially 

similar clear and unambiguous language; 

 Include the Class Member’s signature; and

 Be mailed to the Claims Administrator at this address: 

Cuppels v. Mountaire Class Action Settlement Administrator
RG/2 Claims Administration LLC
PO Box 59479
Philadelphia, PA 19102-9479
Phone: (866) 742-4955
Web: www.rg2claims.com
Email: info@rg2claims.com

16. If a Class Member’s request for exclusion is materially defective as to 

the requirements listed above (and detailed in the Notice), the Claims Administrator 

will send the Class Member a letter advising of the defect(s) and give the Class 

Member an opportunity to cure. If a Class Member fails to cure the request for 

exclusion, the Claims Administrator will have no further obligation to give notice of 

a need to cure.

17. All Class Members who do not opt out and exclude themselves from 

the Settlement Class shall be bound by the terms of the Settlement Agreement upon 

entry of a final approval order and judgment.

mailto:info@rg2claims.com
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18. Settlement Class Members who wish to object to the Settlement 

Agreement or Plaintiffs’ Counsel’s application for an award of attorneys’ fees may 

do so in a written submission to the Court, postmarked no later than 40 days after 

the entry of this Order.  

19. Only Settlement Class Members who have filed such written notices of 

objection will be entitled to be heard at the Fairness Hearing, unless the Court orders 

otherwise.

20. A written objection must:

 Include the Class Member’s full name, address and telephone number;  

 If represented by counsel, include their attorney’s full name, address 

and telephone number;

 Include a written statement of all grounds for your objection 

accompanied by any legal support for the objection (if any);

 Include a statement of whether the Class Member intends to appear at 

the Final Fairness (Approval) Hearing;

 Include proof of membership in the Class; and

 Include the Class Member’s Signature or that of their attorney, if any; 

and

 Be mailed to each of the following three addresses:
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CLERK OF THE 
COURT

Superior Court, Sussex 
County
RE: Mountaire Class 
Action
Sussex County Courthouse
1 The Circle, Suite 2
Georgetown, DE 19947

PLAINTIFFS’ COUNSEL

Chase Brockstedt, Esq. 
Re: Mountaire Class Action
Baird Mandalas Brockstedt, 
LLC
1413 Savannah Rd, Suite 1
Lewes, DE 19958

DEFENDANTS’ 
COUNSEL

Michael W. Teichman, Esq.
Re: Mountaire Class Action
Parkowski, Guerke & 
Swayze, P.A.
1105 N. Market Street, 19th 
Fl
Wilmington, DE 19801

21. Any Settlement Class Member who does not timely submit a written 

objection in accordance with the procedures listed above (and detailed in the Notice), 

shall be deemed to have waived any objection, shall not be permitted to object to the 

Settlement, and shall be precluded from seeking any review of the Settlement 

Agreement and/or the final approval order and judgment by appeal or other means.   

FINAL APPROVAL AND HEARING SCHEDULE

21. The Parties shall file a Motion for Final Approval of the Settlement 

Agreement, and Plaintiffs’ Counsel shall file an Application for Attorneys’ Fees and 

Reimbursement of Expenses (the “Final Motion and Fee Application”) on or before  

70 days after the entry of this Order along with any necessary supporting 

information.

22. A Fairness Hearing will be held before the Honorable Craig A. Karsnitz 

10 days after the filing Final Motion and Fee Application, subject to the Court’s 

availability, at either (a) the Sussex County Superior Courthouse, 1 The Circle, 
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Georgetown, DE 19947 or (b) virtually, due to the ongoing threat to public health 

posed by COVID-19,for the purpose of determining (i) whether the Settlement Class 

should be certified; (ii) whether the Settlement Agreement is fair, adequate, and 

reasonable, (iii) whether to enter a Final Judgment in this Action; and (iv) to consider 

Plaintiffs’ Counsel’s application for an award of attorneys’ fees and reimbursement 

of expenses and costs.  The Parties shall contact the Court for a specific date and 

time of the Fairness Hearing which shall be included in the notice.

23. To the extent that the Court enters final judgment after the Fairness 

Hearing, the deadline for Settlement Class Members to register as Claimants for 

potential distributions from the settlement fund shall be 70 days after the entry of 

this Order (the “Bar Date”).

24. The Court may, for good cause shown by any party, extend any of the 

deadlines set forth in the Order without further notice to the Settlement Class.

SO ORDERED, this ________ day of ________________________, 202_

______________________________________ 

THE HONORABLE CRAIG A. KARSNITZ


